respondent's loading machine by welding pieces of metal to the canopy's
two rear legs, as Shepherd had suggested, would be unsafe and in viola-
tion of the State and Federal regulations pertaining to installation of
canopies on self-propelled electric face equipment (Finding Nos, 5, 8,
15, and 20, supra>.

Respondent claims that complainant was primarily discharged for fail-
ing to have equipment in an operable condition by 7 a.m. which was the
time complainant's shift ended and the time the day shift began.  The two
pieces of equipment which were inoperable on the morning of April 21, 1980,
the date of complainant's discharge, were the loading machine and the B-23
shuttle car.  Respondent contends that complainant never mentioned, prior
to his discharge, that raising the canopy on the loading machine, in the
manner Shepherd had suggested, would adversely have affected the safety of
the operator of the loading machine (Finding Nos. 18, 19, 22, 29, and 30,
supra).

The last shift complainant worked prior to his discharge began at 11
p.m. on Sunday, April 20, 1980.  Shepherd had called the No. 11 Mine before
and after 11 p.m. and had been unable to talk to complainant.  Therefore,
he gave his istructions about the repair of equipment to Lewis who was one
of the three repairmen who worked under complainant's supervision.  Shepherd
asked Lewis to tell complainant that the traction motor in the loader needed
to be replaced and that the canopy on the loader needed to be raised about
3 inches.  Shepherd suggested that the back legs of the canopy be raised by
welding to them pieces of metal which could be obtained from.a coupling
link which Shepherd had left outside the mine office near the 7,200-volt
power box.  Shepherd also told Lewis that a new clutch would have to be
installed in the B-23 shuttle car (6/26, Tr. 6-7; 167-168). _2/

It is undisputed that Lewis passed on to complainant the instructions
which he had received from Shepherd, except that Lewis seems to have re-
ferred to the kind of metal which Shepherd had mentioned for use in rais-
ing the canopy as a "chain" link, Instead of a "coupling" link (6/24, Tr.
23; 189; 6/25, Tr. 9; 41; 64; 86; 105; 141-144; 159-160). Lewis claims
to have found the coupling link prior to going into the mine and said that
it was a flat piece of metal about 1-1/2 inch thick, 6 to 8 inches wide,

2/ There were 5 different days of hearing in this proceeding.  A reporter
would normally have made a separate volume of transcript for each dayfs
hearing, but the page numbers would have run consecutively through all
five volumes.  The reporter in this proceeding made a separate volume of
transcript for each day, but began renumbering the pages of each day of
transcript with the figure "1".  Therefore, it is necessary to prefix
each reference to a transcript page with the date shown on the front of
the volume in which that transcript page may be found.  To find a refer-
ence such as "6/26, Tr. 6-7", one would find the volume having the date
of June 26, 1981, on it and turn to pages 6 and 7 of that volume of
transcript.

1668did not change the Commission's analysis of the parties' burdens
